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When drugs don't seem to present a problem within a company, it's easy to develop a 

cavalier attitude about them. That's not smart. Drug abuse often begins with a single 

offender and then spreads, sometimes with frightening speed.  

Experts say that your best defense is to detect drug abuse when it first appears and to root 

it out immediately. That's easier said than done. But by staying in touch with your staff, 

you'll know what is normal behavior for them and be able to notice when something is 

off-center. 

Signs to look for 

 Accident proneness. Some drugs interfere with eye-hand coordination, causing 

employees to stumble or fumble with equipment. 

 Inattention or forgetfulness. Sometimes a supervisor's request or instructions 

may fail to register with an employee who is high. 

 Absenteeism. Be suspicious of an increase in sick days. Drug users miss work 

about twice as often as other employees. 

 Personality change. Irritability or depression often follows a cocaine high. The 

high itself may be signaled by euphoria. 

 Sudden increase in productivity. In the early stages of cocaine use, some 

individuals perform better because the drug accelerates their heart rate, increases 

blood pressure and stimulates their nervous system. 

 Falling productivity. Marijuana makes some people inattentive to deadlines or 

unable to gauge quality. Over time, cocaine interferes with the heart and nervous 

system, causing mental and physical dysfunction. 

How to respond 

If you have noticed signs of possible drug abuse, take one or more of the following steps: 

React to performance problems. If an employee suddenly becomes clumsy around a 

dangerous machine, reassign him. If output has slipped, counsel the individual to- 

improve. Ask the employee to tell you what he thinks is wrong. But make no 

accusation about drug use. 

Collect evidence of in-company drug selling. If you are sure there's a dealer in your 

company, notify the police. Don't confront the culprit yourself. 
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Developing a drug policy 

Drug abuse policies vary depending on the particular nature of the work site. The key: 

know what your goal is. Here are some points to consider when writing a policy: 

The policy should be clearly written, posted, frequently communicated and uniformly 

enforced regardless of rank or position. It should set rules on the use and abuse of drugs, 

control procedures and disciplinary action to be taken. 

If you have a pre-employment drug-detection test, it should be written in the job 

application form, and the employment contract should clearly state that testing will be a 

routine part of a person's employment. 

Employee handbooks should be reviewed regularly for consistency with other company 

policies and compliance with existing federal, state and local regulations. Add a 

statement in the handbook asserting that management may revise its drug policy. 

Starting a drug-testing program 

It's not necessary to set up the program on-site. You may prefer to use outside local 

laboratories that handle these tests. Make a special point to ask labs about their quality-

control procedures. What documentation do they keep in handling specimens to prevent 

any mix-up? How long do they keep such records? The answers to these questions may 

prove vital if test results are ever used as evidence in court. 

Blood and urine analyses are the most common types of drug tests used, but they are not 

foolproof. To prevent lawsuits, follow the manufacturer's testing and sampling 

instructions, and advise employees of what to expect if a test is found positive. 

What legal issues could you face? Based on court and arbitration rulings, companies 

appear to be safe in administering drug tests in three situations: 

 During pre-employment, provided your state law doesn't prohibit this. 

 During a fitness-for-duty test of an employee who has performance problems. 

 After the occurrence of a preventable accident. 

Handling employees in rehab 

You should give employees time to discuss the problem with the company's employee 

counselor before imposing any discipline. When you have to fire anyone, be sure you 

have follow-up or confirmatory tests on file, with bulletproof documentation. You must 

not base your action on the result of only one positive test. Failure to confirm tests 

properly can subject private-sector employers to employee lawsuits on various common-

law grounds: defamation, discrimination, wrongful discharge or negligence. 

Avoid intrusive monitoring, such as the use of closed-circuit cameras, because some state 

courts tend to be liberal in their interpretation of invasion of privacy. Some drug-

screening programs are not punitive in nature, but are used more as a prevention or 

rehabilitation tool to get an employee into early treatment before the problem gets worse. 
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Sample Policy 
"The Company prohibits the use, transfer, distribution, manufacture or possession of 

alcohol, controlled substances, unauthorized drugs, intoxicants, drug paraphernalia, or 

combination thereof on any company premises or work sites, including Company 

vehicles and private vehicles parked on Company premises or work sites. 

"Use or possession of prescription drugs consistent with a physician's directions is not 

considered a violation of this policy. 

"Employees who fail to conform to these rules will be subject to removal from the facility 

and appropriate disciplinary action, up to and including termination of employment. This 

policy applies to all employees. 

"Self-identification: Employees who volunteer information of their chemical 

dependency problems may receive the support and 

aid of the Company for rehabilitation. However, any support or aid offered to an 

employee is a discretionary management decision and will be based partly on the 

circumstances of the employee, the manner the Company obtained the information and 

the seriousness and frequency of other Company violations. 

"The decision to request a diagnosis and accept treatment for a chemical dependency is 

the personal responsibility of the 

individual. An individual's refusal to accept referral for diagnosis or to follow prescribed 

treatment will be considered insubordination and a violation of this policy. 

"Fitness for Duty: As a condition of employment, employees must report to their jobs in 

a condition that will allow them to be mentally and physically alert. 

"When a manager has reason to believe fitness for duty of an employee is impaired, 

because the employee is under the influence of alcohol, drugs, or other controlled 

substances, the employee's fitness should be witnessed by another supervisor (if 

possible). If they concur that the employee's fitness for duty is impaired, the Company 

will administer appropriate disciplinary action, including discharge. 

"Testing: All alcohol and drug testing procedures will conform to all local, state and 

federal regulations. No testing procedures will be implemented that will not meet the 

Company's professional and certifiable standards. 

"All laboratories, hospitals and their professional staff must meet the standards of the 

National Institute on Drug Abuse.... The 

Company will require, but not limit, alcohol and drug testing for: 

 After accidents 

 Annual physicals 

 Reasonable suspicion 

 Return-to-duty testing 
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 Random 

 Pre-employment (where permitted by law) 

 Follow-up testing 

"Employees testing positive for alcohol and/or drugs may be required to enroll in at least 

one of the following: Employee Assistance Program, Education and/or training program 

or Rehabilitation program. 

"The selection of an appropriate program and/or appropriate disciplinary action for the 

employee violating the alcohol and drug abuse policy is completely a discretionary 

decision of management, and the Company reserves the right to take disciplinary action 

up to and including discharge. 

"If an employee is required to enroll in a rehabilitation, education or assistance program, 

continued employment is conditioned upon the following requirements: 

1. The employee must present written certification that he/she has successfully completed 

the appropriate rehabilitation program. 

2. The employee must satisfactorily complete an alcohol and drug test. 

"Confidentiality: The Company will maintain the highest standards for confidentiality 

for all records and information concerning alcohol and drug dependencies. No employee 

is authorized without the express consent of the Company president to release, 

communicate or leave unsecured information on alcohol or drug abuse problems. Any 

employee violating this policy will be subject to disciplinary action, including possible 

termination of employment. Non-employees, contractors, vendors and agencies that 

disclose unauthorized information will be subject to legal recourse. 

"Nothing in this statement of policy is to be interpreted as constituting a waiver of 

management's responsibility to maintain discipline, or the right to take disciplinary 

measures in the case of poor performance or misconduct." 

-- Adapted from The Book of Company Policies, published by the National Institute of 

Business Management  
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Workplace Drug Testing 
Employers have the right to demand a drug-free workplace, but employees also have 

reasonable rights to privacy. That’s why drug testing and substance abuse prevention 

programs carry legal risks if they’re not managed properly. 

One out of every 12 U.S. workers is using illegal drugs, according to a recent study by 

the Substance Abuse and Mental Health Services Administration (SAMHSA). Inevitably, 

some of those workers will come to work drunk or high and be a threat to the workplace. 

Even more shocking may be the rates of drug use by profession. About 4% of teachers 

and social workers admitted to illegal drug use; among construction workers, more than 

15%. The highest rate of illegal drug use occurs in the restaurant sector, with 17.4% of 

full-time employees using drugs. 

"Employers that think alcohol and drug abuse will never be a problem in their workplace 

need to consider that more than three-quarters of adults who have serious drug and/or 

alcohol problems are employed,” says Charles Curie, a former SAMHSA administrator. 

“Encouraging employees to find help when they need it can result in fewer accidents and 

fewer workers absent on Monday morning. It may even save an employee’s life, family 

or job. Creating a drug-free workplace program or enhancing an existing program can 

lead to a healthier, more productive work force and be an important part of solving one of 

our nation’s most persistent problems.” 

Although workplace drug testing has grown dramatically over the last decade, a recent 

study by the American Management Association indicates that fewer employers may be 

performing workplace drug tests than in the past. If so, they’re leaving themselves open 

to charges of negligent hiring should one of their impaired employees injure someone. 

Tread Cautiously 

Drug testing and substance abuse prevention programs can pose substantial legal liability 

if they are not managed and administered properly. Employers can safely administer drug 

testing in three situations: before hire but after a conditional job offer; during a fitness-

for-duty test; and after a preventable accident. 

Here are some key legal issues you’ll need to address in your testing policy: 

Disability discrimination: Drug tests for illegal substances aren’t considered medical 

exams under the ADA, so employers can conduct them at any time during the pre-

employment stage. But because those tests can reveal the presence of legal drugs in an 

applicant’s system, this could tip you off to a person’s disability. In fact, to avoid 

liability, wait to test until you make a conditional job offer. Because applicants who test 

positive for illegal drugs aren’t covered under ADA, you can withdraw a job offer based 

on those results.  

Fair warning: Always inform applicants and employees of the specifics of your anti-

drug policies, and obtain a signed, dated consent form before you administer any drug 
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tests. Notify applicants on the application form that you will drug-test. That will turn 

away many drug users. 

Clear policy: A well-written substance abuse policy will: 

 Prohibit the use, possession or distribution of drugs or alcohol on the job. 

 Explain how you’ll deal with employees who violate the policy, test positive or 

refuse to take a test. 

 State your policy on drug testing, including when you will test and your business 

reasons. Include the right to retesting and verification of the results. 

Consider these questions when weighing the need for a policy: 

 Do workers handle hazardous materials or run complex equipment? 

 How many company vehicles do you have on the road? 

 Who would be harmed—and how seriously—if an employee made a mistake on 

the job or breached security because of substance abuse? 

 Does your insurance cover incidents related to substance abuse? 

Also, think about when you’ll do drug testing: The most common time for tests is during 

pre-employment screening, after a preventable accident and as part of an evaluation of 

employees with job performance problems. 

Courts look more favorably on random drug testing in jobs where there is a safety or 

security concern. Absent a state law that restricts employee drug testing, employers often 

argue successfully that their right to terminate employees at will applies when a worker 

refuses a drug test. 

State laws: If your organization decides to implement a drug testing program, first 

consult state law where the covered employees work. More than half the states have laws 

regulating drug testing, creating a legal quagmire. In nine states, for example, it’s illegal 

for an employer to make a job applicant or employee pay for a drug test. In 14 

jurisdictions, testing is permitted only in safety-sensitive jobs or is forbidden altogether. 

In seven states, employers may be barred from imposing discipline after an employee’s 

first positive test. (A handful of cities and counties as well have their own drug testing 

ordinances.) 

The DOL offers a state-by-state breakdown in the Laws and Regulations section of its 

website. 

EEOC Issues 

The ADA makes it illegal to discriminate on the basis of a disability. The ADA includes 

alcoholism on its list of covered disabilities as well as former illegal drug use and 

addiction. The EEOC has taken the position that pre-offer alcohol screening violates the 

ADA because it would reveal a covered disability. Also, you can’t ask about the use of 

prescription drugs because the answer may reveal a medical problem that requires the use 
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of prescription (and therefore legal) controlled substances. You can, however, ask 

whether the candidate is currently taking illegal drugs. 

It’s unclear whether employers may use past drug use as a legitimate reason for refusing 

to rehire a former employee. In 2003, the U.S. Supreme Court ruled that companies can 

have policies against rehiring workers who broke workplace rules; however, if those 

policies result in disparate treatment of disabled workers (i.e., recovering drug addicts), 

they’re illegal. Raytheon v. Hernandez, 540 U.S. 544 (2003) 

Under the ADA, an employer’s ability to make disability-related inquiries or require 

medical examinations is analyzed in three stages: pre-offer, post-offer and employment. 

At the first stage (prior to an offer of employment) the ADA prohibits all disability-

related inquiries and medical exams, even if they are related to the job. 

The EEOC specifically excludes testing for illegal drugs from the definition of medical 

examination, so that presumably it would be legal to screen for illegal drug use. The 

problem, however, is that some drugs that are illegal without a prescription (including 

many opiate derivatives such as codeine and drugs used to treat attention deficit disorder 

and narcolepsy) are available with a prescription to treat medical conditions that are 

disabilities. If your drug screening picks up these, you have revealed a potential 

disability. 

The safest course of action is to withhold drug tests for illegal substances until after you 

make a conditional employment offer. Another reason for doing so is that drug screening 

is expensive; testing every applicant to whom you might make an offer probably isn’t 

cost-effective. If you do conduct pre-offer drug screens, try to limit the screening to drugs 

with no medical use, such as cocaine, heroin and marijuana. 

Protect Employees’ Privacy 

Be sure your drug testing procedure passes legal muster.  States often specify the labs and 

testing procedures you can use and the manner in which you must keep test records. If 

yours doesn’t, use a lab certified by the U.S. Department of Health and Human Services 

or accredited by the College of American Pathologists. You must make every effort to 

protect workers’ privacy and dignity. You must also confirm positive test results by 

means of a second test before using the results as the basis for any employment or 

disciplinary decision. In addition, you may want to allow employees to retest the same 

sample at their own expense if they dispute the results. 

Finally, supervisors and managers should never discuss the results of a drug screen with 

anyone other than those who have a need to know. If an employee is terminated because 

of a positive test or refusal to submit to testing, others should merely be informed that the 

employee violated company rules. 

Observation: You can’t force applicants or employees to submit to drug tests, but you 

can refuse to hire the former and discipline or fire the latter if they refuse to be tested. 
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Drug testing should be only a small part of your company’s comprehensive substance 

abuse policy. For a policy to be effective, it must have management’s commitment. You 

should also form a drug education program and provide names of counselors whom 

employees may consult in strict confidence. Also guarantee to workers that tests will be 

administered in an impartial manner and that your policy contains adequate safeguards 

against abuse. 

Caution: The Drug-Free Workplace Act of 1988 requires all organizations receiving 

procurement contract awards of $100,000 or more and all recipients of federal grants to 

provide a drug-free environment for their employees. (The law doesn’t extend to 

subcontractors or subgrantees.)  

Lower Insurance Costs 

More states are adopting drug-free workplace laws that can translate into lower insurance 

rates for employers. Georgia, Ohio, Virginia, Florida, Tennessee, Washington and other 

states allow reductions in workers’ comp premiums for employers that participate in 

drug-testing programs. 

For more information on setting up your own drug-free workplace program, contact the 

Center for Substance Abuse Prevention at (800) WORKPLACE or read "Making Your 

Workplace Drug-Free" at www.samhsa.gov. 

 

 

  

Accommodating Marijuana?  

Nearly 30 states and the District of Columbia have legalized the use of medical 

marijuana. Whether employers in those states must accommodate legal medical 

marijuana use depends on how courts interpret state law. 

For example, the California State Supreme Court ruled that employees do not break the 

law if they use marijuana for medical reasons; state law does not require employers to 

accommodate that use. 

The U.S. Supreme Court ruled in Gonzales v. Raich, 125 S. Ct. 2195 (2005) that state 

medical marijuana laws don’t protect individuals who wish to grow marijuana for 

personal use. That activity still violates the Controlled Substances Act. The decision 

stopped short of invalidating any state laws. So residents of the 18 states may legally use 

marijuana in accordance with their state’s law. 

The Supreme Court of Oregon was the first state court to consider whether employers 

must accommodate legal marijuana use in the workplace. The case involved a millwright 

whose doctor prescribed marijuana for muscle spasms that prevented him from sleeping 

well at night. His employer’s drug policy prohibited employees from reporting to work 

with a controlled substance in their systems. The millwright tested positive and was fired. 

http://www.samhsa.gov/
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He sued under Oregon’s disability discrimination law. His lawyers argued employers 

must accommodate use of medical marijuana in the workplace. 

The Oregon Supreme Court dismissed the case without ruling on the question. 

Concluding that his muscle spasms didn’t amount to a disability, it said the disability law 

didn’t protect the millwright. Thus, whether accommodations are required is still an open 

question. Washburn v. Columbia Forest Products, No. SC S52254 (Oregon Supreme 

Court 2006) 

Observation: The ADA doesn’t require employers to accommodate current illegal drug 

use, and the Supreme Court decision would indicate that medical marijuana is still illegal 

under federal law. However, employers and their legal counsel should also look to their 

own state disability laws to determine their course of action. 

New laws legalizing marijuana for recreational use 

Voters in nearly 10 states have legalization of marijuana for recreational use. 

But take note: Employers—even in those states—can still set strict drug-use policies for 

their employees and punish employees who fail drug tests. In fact, several large 

employers in Washington—including Boeing and Costco—have said they’ll continue to 

prohibit marijuana usage regardless of their state laws. 

The Colorado law, for example, explicitly says, “Nothing in this (law) is intended to 

require an employer to permit or to accommodate (marijuana’s) use ... or to affect the 

ability of employers to have policies restricting the use of marijuana by employees.” 
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            SAMPLE SCENARIOS … and how to handle them 

 

1. An employee with erratic behavior insists that he be allowed to drive his 

forklift truck.  

“What do you mean when you say you’re fine?” the supervisor said. “Your eyes are glazed, your 

hands are shaking, and you look like you’re on something.”  

“I’ve had a cold so I took a little cough medicine before the shift started. There’s nothing wrong 

with me now. So how about letting me do my job?”  

Solution Strategies: First of all, even the experts have a difficult time using physical evidence to 

detect drug use. Drugs such as marijuana or cocaine leave no smell on the breath, and statements 

such as “He looked like he was high” are strictly conjectures that won’t hold up in a court of law. 

Problems such as diabetes, emotional disorders, and even high blood pressure can produce some 

of those signs associated with drug use.  

If this is the first time the employee reported to work in this condition, he probably should be 

given the benefit of the doubt. That doesn’t mean that he should be allowed to drive a vehicle 

when he is not in total control. The best thing the supervisor can do is suggest that he report to 

the nurse, if there is one available, or go home.  

If he becomes argumentative, the supervisor should bring Security or Personnel into the 

situation. He should also make a written record of the entire incident, spelling out exactly what 

happened and getting statements from witnesses. As a rule of thumb, however, an employee who 

reports to work late with red eyes probably shouldn’t be tested. But if he is consistently late, 

increasingly unproductive, and demonstrates mercurial mood swings, testing should be 

considered.  

 

2. An employee refuses to take a drug test following an on-the-job accident.  

“You won’t take a drug test?” the supervisor asked one of his employees. “You know what the 

policy is — anyone who’s injured in an on-the-job accident has to take a drug test. That includes 

the company president. So why should you be excepted?”  

“I don’t have anything to hide,” the employee said. “If I did, I wouldn’t have reported the 

accident in the first place. I just consider a drug test an invasion of my privacy and I won’t do it.”  

Solution Strategies: I wasn’t on drugs so why should I have to go through the embarrassment of 

a drug test?  

A number of employees would make that same argument. They look at a drug test almost as an 

admission of guilt. The controversy over random testing is still being fought in most states. 

However, a company with a written policy that anyone involved in an accident must submit to a 

drug test is on fairly safe ground. The key, of course, is that the policy must be followed on all 

occasions for all employees at all levels. A statement like that should be included in a company’s 

drug policy.  

 



Business Management Daily   www.BusinessManagementDaily.com 

3. A background check on a job candidate reveals a drug-related arrest.  

“I may have some bad news about that programming applicant you liked so much,” the 

Personnel manager said to the supervisor. “All his credentials check out pretty well. His last two 

employers gave him excellent performance ratings. But he was arrested for having a controlled 

substance on his person. He pleaded guilty and got off with a fine, suspended sentence, and 

probation. He went through a state sponsored substance abuse program and is supposedly clean 

now.”  

“I don’t know,” the supervisor said. “Do I want to take on that kind of responsibility? Suppose I 

put too much pressure on him and push him back into drugs?”  

Solution Strategies: A company had second thoughts about a job applicant after it was revealed 

that he once had a drug-related arrest.  

He shouldn’t be eliminated from consideration based on a single drug-related arrest. There could 

have been all kinds of mitigating circumstances. If he had been convicted and completed a drug 

rehabilitation program, he is protected under the Americans with Disabilities Act. Remember, 

too, that you have the right to require a pre-employment physical before making a hiring 

decision.  

Keep in mind that it’s a whole new ballgame when you check references today. If you go too far, 

you can be sued for invasion of privacy. If you don’t go far enough, and end up hiring a person 

who rapes another employee or steals from a customer, you might be held liable.  

What to do: Have every job applicant sign a statement consenting to a reference check. 

Something like this will do the trick.  

“I voluntarily consent to allow (Company) to check my references by contacting any person 

deemed to be an appropriate reference. The Company may ask any questions that it considers 

relevant to making a hiring decision, including references to my work experience, personal and 

educational background, character, and personality.”  

 

4. A company calls for a reference on a former employee who resigned rather 

than submit to a drug test following an incident at work.  

“I got a call for a reference on Neal Adkins,” the supervisor said to the Personnel manager. “I 

said I’d have to get back to them.”  

“Refresh my memory,” the Personnel manager said. “Adkins was the guy who was suspected of 

dealing drugs in the parking lot, right? He refused to allow his car to be inspected and resigned 

rather than taking a drug test.”  

Solution Strategies: Giving references is a sensitive area today, considering the number of 

defamation lawsuits being lodged by ex-employees who claim they have been defamed by ex-

employers. In this particular case, it doesn’t appear that the company has any hard evidence that 

would back up its claim that this individual was a drug dealer. Its best course of action would be 

to follow the old military rule of name, rank, and serial number. “John Jones was a lathe operator 

in our machine shop from 1994 to 1999.” Period. End of reference.  

Before you give a reference, you should make sure the following four conditions are met.  
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a) You believe the information to be true, and you will only deal in facts in giving a reference. 

You will not use terms such as “I think drugs may have been involved,” or “there may have been 

a drinking problem.”  

b) You will be giving it to someone with a need to know (a prospective employer qualifies). It 

can be defamatory if factual information is given to an unauthorized individual. Call the 

employer back for verification, or request that the inquiry be put in writing.  

c) The information is not based on malice.  

d) The information will be communicated privately, and no ambiguous language will be used. 

Ask the inquirer if he/she is in a private area where his/her conversation can’t be overheard.  

What to do: You can further minimize your liability in a defamation suit by prohibiting all 

employees from giving telephone references. All such requests should be put in writing and 

funneled through your Personnel department. You should also tell any former employee that any 

requests for a reference will be answered honestly.  

 

5. A job applicant refuses to take a drug test.  

“What’s this?” asked Sarah Belanger as she applied for a job.  

“That’s the name and address of a laboratory where you’ll be tested,” the Personnel manager 

said.  

“Do you mean drug testing?” Belanger asked.  

“Yes, I do,” the manager said. “I can assure you that these tests are extremely accurate and very 

confidential.”  

“I thought that mandatory drug testing was against the law in this state,” she said.  

“Present employees can only be tested under certain circumstances,” the Personnel manager said. 

“But we’re allowed to test all job applicants.”  

“Not this one,” argued Belanger. “I consider a drug test an invasion of privacy, and I think my 

lawyer will, too.”  

Solution Strategies: Don’t hire him/her. The controversy over drug testing involves random 

testing of present employees. Most states permit pre-employment testing of all job candidates. 

You should have a written policy that provides for the following:  

 the applicant is informed in writing of the testing requirement:  

 the test is reliable and a positive result will be confirmed by a second independent test; 

and  

 the results of the test are confidential and may not be disclosed to any person other than 

ones to whom disclosure is necessary.  
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6. Following company policy, an employer fires a worker who is found to be in 

possession of an over-the-counter medication that resembles an illegal drug.  

Shawn Brock emptied his pockets for the company security guard in the lobby of his office 

building. The company routinely conducted random searches of employees.  

“What do we have here?” the security guard asked, as he picked up a pill bottle. He saw that the 

bottle was labeled an over-the-counter asthma medication; when he opened the container, a 

couple of white pills with crosses pressed in them tumbled out. “Looks like ‘white cross’ — you 

know, speed — to me.”  

“It’s not,” Brock emphatically stated. “Last week, my girlfriend had an asthma attack, so I 

picked up the bottle of medication for her. I forgot I still had them. As you can see, it’s over-the-

counter...nothing illegal about that.”  

But when the company conducted a test on the pills, the presence of a stimulant was detected, 

and the pills were deemed to be an illegal amphetamine. The employee was suspended for two 

days. In his absence, the company conducted further tests, which indicated that the pills were 

indeed a legal asthma medication.  

Yet, the employee received his walking papers. Reason: He had violated the company’s policy 

against carrying illegal or “look-alike” drugs on company property.  

Solution Strategies: Shawn Brock sued the company for negligent discharge. A lower court 

took the employee’s side, determining that the company had not properly administered its drug 

policy. The policy was explained to employees during orientation and copies were given to 

employees. However, Brock never went through orientation or received a copy of the policy.  

Doesn’t matter, ruled the state supreme court. Despite the fact that the company didn’t fulfill its 

duty to inform the employee of its look-alike drug policy, it doesn’t change the fact that Brock is 

employed at-will, it ruled. The only two exceptions to the employment-at-will doctrine that this 

court would recognize were that:  

 the discharge violates a well-recognized and defined state public policy; or  

 the employer’s handbook or policy manual creates a contract.  

A firm, clear, and fair drug policy loses its potency when an employer fails to follow all its 

provisions. Many other courts have ruled that employees cannot be held liable for violating a 

policy that they didn’t know existed. Some courts have even ruled that employees can’t be 

terminated if they didn’t know that termination was a potential consequence of violating a 

policy.  

Warning: Prescription drugs certainly are not off-limits for your drug policy. However, one 

company got into trouble when its policy told employees that “prescribed drugs may be used 

only to the extent that they have been reported and approved by an employee supervisor.” A 

court determined that this provision violated the Americans with Disabilities Act, which 

prohibits employers from making inquiries into whether an individual has a disability. 


